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CURRENT ‘TOPICS 


Sir Thomas Molony 

Last of the holders of the great office of Lord Chief Justice 
of Ireland, Sir THoMAs Moony, died on 3rd September in 
London. He was called to the Bar in Ireland in 1887 at the 
age of twenty-two, and became a Bencher of King’s Inn in 
1911. Scholar and prizeman when he came to the Bar, he 
soon established himself as both a capable lawyer and an 
advocate of merit. In 1899 he took silk, and in 1900 he was 
called to the Bar by the Middle Temple. In 1911 he became 
His Majesty’s Second Serjeant-at-Law. In 1912 he was 
Solicitor-General for Ireland and in 1913 he became a judge 
of the King’s Bench Division after holding the office of 
Attorney-General for one month. In 1915 he was promoted 
to the Court of Appeal and in 1918 he became Lord Chief 
Justice. His dignity, courage and independence in_ the 
troubled years that followed never failed to win deep respect, 
even among the most extreme nationalists. He retired 
in 1924 and came to live in London. Later he became a 
Bencher of the Inn of Northern Ireland and in 1933 he was 
elected an Honorary Bencher of the Middle Temple. In 
1925 he was rewarded with a baronetcy. 

Town Planning and Reports to Banks on Title 

THE extent of town planning investigation which in view 
of the Town and Country Planning Act, 1947, a solicitor should 
ordinarily be expected to undertake when reporting to a 
bank on title has now been agreed between the Council of 
The Law Society and representatives of the Clearing Banks. 
The appropriate minimum fee has also been agreed. The 
September issue of the Law Society's Gazette sets out lists of 
questions appropriate to (1) residential property (including 
single houses converted into flats), (2) undeveloped land 
(including land used for agricultural purposes), and 
(3) business premises (including blocks of flats, boarding 
houses, schools, shops, factories and virtually all property 
not falling under heads (1) and (2)). The present standard 
minimum fee of one and a half guineas in the case of residential 
property or undeveloped land where no deyelopment_ is 
contemplated is increased to two and a half guineas. In the 
case of (a) undeveloped land where a particular development 
is contemplated, (4) business premises, and (c) any other matter 
where a full investigation of the planning position is required, 
the minimum fee is three guineas. 

The Death Penalty 

THE subject of the death penalty was back in the news 
on 8th and 9th September when the Royal Commission on 
* Capital Punishment received’ evidence from the Chief 
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Constables’ Association, the 
Director of Public Prosecutions. 
prisoners charged with wounding or attempted 
often admitted to the police that they would have killed 
their victims but for their fear of hanging for the crime. 
The Police Federation advocated that capital punishment 
should be retained not only for the type of murderer who 
carried arms or lethal weapons but also for murders for financial 
or material gain. Sir THEOBALD MATHEW, the Director of 
Public Prosecutions, told the Royal Commission that the 
prosecution should not be in any sense concerned with the 
punishment that was eventually to be awarded to a prisoner. 
Of the proposal in the Criminal Justice Bill to specify certain 
types of murder for which the death sentence could be passed, 
he said that it necessitated an attempt to make the crime 
fit the punishment. If murder was narrowed down to cases 
in which sentence of death would normally be carried out, 
a verdict of guilty and, in a lesser degree, the making of 
a charge, might in effect be deciding the penalty. He added 
that he would not object, and he did not think the police 
would object, if it were recognised and legal that a general 
holding charge of “ unlawful killing ’’ could be made so that 
they might have time to consider what form of unlawful 
killing, on the evidence, would be the proper charge. Of 
juries’ verdicts, he said he could not think of one which 
he could have described as perverse in the sense that it was 
swayed by sentiment. 


Possession of Farm Cottages 


FRIENDLY conversations between the Ministers of Health 
and Agriculture and the National Farmers’ Union have 
produced agreement on the difficult: situation, to which 
we referred a fortnight ago (ante, p. 555), of farmers who 
require possession of farm cottages, where the Rent Acts 
do not apply, when the occupant’s employment terminates 
and a new worker is about to arrive. There had been some 
complaints of hasty action by individual farmers and_ the 
union has made specific recommendations which are calcu- 
lated to remove the sources of grievance. Farmers experien 
cing difficulties are recommended to consult the leading 
office-holders of the county branch of the union. They are 
advised to include in their contracts of employment a_pro- 
vision that they should be terminable by four weeks’ notice 
on either side rather than by one week. Whether these 
recommendations will lead to a complete removal of all 
sense of grievance is doubtful, for, as the union admits, the 
real solution lies in the building of more houses in the 
agricultural areas so that every worker may have his choice 

L 


AMI’ tor ALS 
LAW Li 








580 THE SOLICITORS’ 


between a service occupancy (which is not a tenancy and there- 
fore cannot be protected: Bute v. Prenderlieth |1921] S.C. 281) 
and an ordinary tenancy at a full rent. 


The National Assistance Board 


THE future role of the National Assistance Board in the 
administration of the scheme under the Legal Aid _ Bill 
lends added interest to the annual report of the Board for 
1948, which was published on 7th September (Cmd. 7767, 
H.M.S.O., price Is. 3d.). The total expenditure for 1948 
was {60,760,000. An introductory note states that the part 
which the Board was called upon to play in the social service 
reconstruction of last year was in the main consequent on 
the abolition of the poor law administered by local authority 
public assistance authorities and the replacement of outdoor 
relief by a unified assistance service administered by a central 
department and financed by the Exchequer. About 
800,000 weekly allowances were re-assessed and awarded 
from 5th July, 1948, on the basis of the new regulations 
made under the National Assistance Act, and during the 
remaining months of 1948 the number of recipients of assistance 
rose by another 200,000 to more than a million. The 
administration of non-contributory old age pensions has now 
become a statutory duty of the Board, and the number of 
persons who at the end of the year were receiving non- 
contributory pensions, or national assistance, or both, was 
1,376,058, of whom about three-quarters were of pensionable 
age. With their wives and dependent children they make a 
total of over 1,750,000 persons. A sample inquiry made 
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just before the end of the year showed that the total number 
of persons for whom the Board were making provision in their 
allowances was nearly 1,500,000. At the end of 1948 there 
were also 453,417 non-contributory old age pensions payable 
by the Board, two-thirds of them to women. The cost of 
these pensions during the year was 427,660,000. = The total 
staff employed by the Board in 1948 increased from 8,112 
to 10,853, mainly because of the increase in the number of 
Polish hostels during the year from six to thirty-seven. 
Law and War 

ONE potent cause of war, said Lorp Jowitt, addressing 
the law faculty at Sao Paulo University, on 5th September, 
has been its legal admissibility. The international military 
tribunal at Nuremberg, he continued, had held that aggressive 
war was not only illegal but criminal, and that the respon- 
sibility fell on individuals. He felt sure that history and 
the dispassionate opinion of lawyers would applaud this 
judgment. The tribunal also held that whether a war was 
one of self-defence was a question ultimately subject to the 
impartial decision of an authority higher than the State 
concerned. All these principles must become an indisputable 
part of international law. Lord Jowitt also pointed out 
that the basic instruments adopted by the United Nations 
for international security were legal obligations and not 
merely political declarations of sympathy. We venture to 
think and hope that the time is not far distant when all men 
and all nations will think as Lord Jowitt does on_ this 
matter. 


INVITEES AND UNUSUAL DANGERS 


THREE cases have recently been reported on the liability 
of an occupier to an invitee: by a curious coincidence, all 
three came before the same learned judge, Lynskey, J., at 
about the same time. 

As explained by Willes, J., in the leading case of Indermaur 
v. Dames (1867), L.R. 2 C.P. 311, an invitee is entitled to 
be protected against “unusual’’ dangers of which the 
occupier knows or ought to know. This word “ unusual ”’ 
has not received much stress, and yet it is rather important : 
an occupier of premises is not liable for everyday, usual 
dangers, but only for those which are in some way out of the 
ordinary, and not to be expected. 

The meaning of “ unusual’’ danger was considered in 
Horton v. London Graving Dock Co. Ltd. {1949) 2 All E.R. 169, 
which was a case where a workman, moving about on staging 
on board ship, tripped over an angle-iron and injured himself. 
The judge had to decide whether this was an “ unusual ”’ 
danger. 

Obviously, it could be argued that an ordinary visitor, 
walking along the staging, would not expect to encounter 
such an obstruction. The plaintiff, however, was a workman, 
who had become acquainted with the lay-out of the staging, 
and knew what was there: it was held, therefore, that he 
could not maintain that, in relation to him, the danger was 
an unusual one, and that he could not recover damages. 
This decision involves the proposition that the state of know- 
ledge of the particular invitee must be taken into account 
in determining whether a duty is owed to him or not. As 
Lynskey, J., put it :— 

“In my view, ‘ unusual danger ’ means a danger unusual 
from the point of view of the particular invitee . . . It 
must be, from his point of view, unexpected in the particular 
circumstances in which he is availing himself of the 
invitation.”’ 

The question of “‘ unusual danger ”’ also arose in Jennings v. 
Cole {1949} 2 All E.R. 191, where the plaintiff, by invitation, 
entered the house of a neighbour to see whether she could 
do anything for his wife, who was ill in bed ; on the way she 
tell over a mat, which (as she said) slipped from underneath 
her, and sustained injuries. The evidence showed that the 
floor was polished round the edges of the mat, but not under- 
neath it. If the whole of the floor underneath had been 


highly polished, the plaintiff would have succeeded, on the 
authority of Weigall v. Westminster Hospital (1936), 82 Sov. J. 
146. As it was, however, the mat was no more dangerous 
than a loose mat in any average home, and Lynskey, J., held 
that the action failed. 

In Jennings v. Cole the preliminary point was also argued 
that the plaintiff was not an invitee. Lynskey, J., accepted 
the view that an invitee is a person who enters for some 
purpose which is of ‘‘ material interest ’’ to the occupier : 
in his opinion the fact that the plaintiff had visited the house 
to look after the defendant’s wife was sufficient to satisfy 
this test. 

Che same point as to who is an invitee came up again in 
Stowell v. Ratlway Executive (1949) 2 All E.R. 193. In that 
case the plaintiff met with an injury while walking along < 
railway platform at Paddington Station, where he had gone 
to meet his family. The report does not state whether he 
had bought a platform ticket. Lynskey, J., thought that 
it was in the interest of the railway executive that passengers 
should be met by friends, who would help them to clear their 
luggage from the platform quickly, and decided that the 
plaintiff was an invitee. 

To digress for a moment, it is interesting that the learned 
judge did not speak, in this case, of a material interest, but 
asked himself whether there was a common interest between the 
parties, though he had_ asked earlier whether the plaintiff 
received permission ‘as a matter of business and not as a 
matter of grace.’’ There is the high authority of Lord 
Dunedin, and of Lord Kinnear before him, for saying that an 
invitee is a person who enters for a purpose in which both he 
and the occupier are concerned, whereas a licensee enters 
purely for his own purposes. In England the courts have 
tended to substitute the narrower criterion of a business or 
material interest, but perhaps Lynskey, J.’s judgment is an 
indication that the broader view is not entirely submerged. 

In Stowell’s case the unusual danger was a patch of oil on the 
platform. The defendants argued that this was an ‘‘ obvious " 
danger, and therefore not an “ unusual’’ one. Lynskey, J., 
rejected this argument, observing that an obvious danger 
may yet be an unusual one to a person who, taking reasonable 
care, has not seen it: and an ordinary reasonable man cannot 
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be expected to keep his eyes on the ground all the time, 
especially if he is watching a train. Lynskey, J., has here 
put his finger on a very common fallacy. An “ obvious’ 
danger is the antithesis to a “ concealed ’’ danger, or trap: 
therefore, to prove that a danger is obvious is a conclusive 
answer to an action by a licensee, who is only entitled to be 
protected from concealed dangers. On the other hand, the 


Costs 





TuE principles involved in Giles v. Randall [1915] 1 K.B. 290, 
discussed in our last article, are very well exemplified in the 
case of Re Lavey ; Cohen v. Cohen [1921] 1 K.B. 344, where it 
was emphasised that there cannot be a taxation of costs on 
a “ solicitor and own client ’’ basis where the costs are to be 
paid out of a common fund in which the party receiving the 
costs is only partly interested in the fund. This is now 
modified in one instance, as we shall see later. 

In the Lavey case a trustee in bankruptcy had, with the 
sanction of the committee of inspection, employed solicitors 
who, in turn and on the authority of the trustee, had incurred 
counsel’s fees, part of which, amongst other items, was 
disallowed on a taxation of the trustee’s costs. The taxing 
master proceeded on the basis that he was bound by Ord. 65, 
r. 27 (29), inasmuch as the costs were not chargeable against 
the party who incurred them since the trustee was not solely 
interested in the fund out of which the costs were to be paid, 
the creditors themselves being interested to a large extent 
in that fund. That being the case, the taxing master felt 
that he must disallow certain items which, in his view, arose 
through over-caution, and his reasoning was upheld by 
Horridge, J. 

This distinction between the three bases of taxation which 
we have already discussed, namely, “ party and party,” 
“solicitor and client ’’ and “ solicitor and own client,” is 
an extremely important one for practitioners to bear in mind 
when advising clients as to compromising an action, for if 
the only basis upon which the client will compromise is that 
he must be completely indemnified as to costs then it will 
be useless for the solicitor to effect the compromise on the 
terms that his client is to receive his “ solicitor and client ” 
costs. As we have already seen, all that the client will 
receive in such a case will be the party and party costs of 
the action on rather more generous lines than usual, and he 
may well be left with a substantial bill of unrecovered costs. 
This, in turn, may very well have very serious repercussions 
on the solicitor who advised him and who effected the 
compromise on his behalf. 

As is pointed out in Daniell’s Chancery Practice, 8th ed., 
at p. 1078, “if it is intended that the party whose costs are 
to be taxed and paid out of a general fund should be fully 
indemnified against all expenses, or against any expenses 
not strictly costs of action, care must be taken to have it 
so expressed in the ordinary order.”’ 

The most satisfactory way in such a case undoubtedly is 
lor the solicitor to compute the amount of his costs against 
his own client and to agree with his opponent to insert the 
resulting figure itself in the order. Pickford, L.J., suggested 
in the case of Giles v. Randall, supra, that words should be 
inserted in the order giving an indemnity against all costs, 
or stating that there shall be no taxation of certain items, 
such as counsel’s fees. It is difficult, however, to insert 
words which will give a complete indemnity, for even such 
a phrase as “the whole of the costs and expenses of, 
incidental to, incurred in or arising out of this action on a 
solicitor and own client basis ’’ might very well fail to embrace 
certain items, and will certainly exclude the costs incurred 
in the matter before the action was commenced. 

The exclusion of certain items from taxation is unsatisfactory, 
too, in practice, if the client wants a complete indemnity, 
because this still leaves other items fo be taxed. As stated 
before, the only satisfactory course in such cases is to compute 
the actual amount of the solicitor and own client costs and 


THE SOLICITORS’ 


JOURNAL [Vol. 93] 581 


antithesis to an “‘ unusual’’ danger is a “ usual ’’ one —what 
might be called an everyday risk : and to maintain a defence 
to an action by an invitee it is necessary to show that the 
danger was a usual or everyday one which a reasonable man, 
in the position of that invitee, would expect —it is not enough 
to say that it was obvious to anyone who was looking for it. 
J. H. M. 


SOLICITOR AND CLIENT AND OTHER BASES—II 


insert that amount in the order. This avoids the necessity 
for a taxation, with its attendant difficulties, altogether. 

In this respect it must be borne in mind that if the costs 
recoverable from the other party are to be taxed as between 
solicitor and own client questions may very well arise on 
taxation as to the scope of the solicitor’s retainer, and it is 
possible that certain items will be disallowed on the ground 
that the costs relative thereto were incurred without the 
knowledge and consent of the client, and are therefore outside 
the scope of the retainer. 

Thus, counsel’s fees would be a very likely source of 
difficulty, as also would heavy fees to witnesses. All of these 
difficulties can best be overcome by the simple expedient of 
including in the compromise the actual amount of the costs 
as between the solicitor and his own client. 

We have now discussed fully the principles underlying the 
taxation of costs by the application of Ord. 05, r. 27 (29), but, 
unhappily, the matter does not rest there, for a further 
complication is introduced by Ord. 22, r. 14 (11). This sub-rule 
provides that in compensation cases “the costs of the 
plaintiff . shall be taxed as between party and party 
and as between solicitor and client and the Taxing Master 
shall certify the respective amounts of the party and party 
and the solicitor and client costs . and no costs other 
than those so certified shall be payable to the solicitor for 
the plaintiff in the cause or matter.” 

Without further guidance one would be inclined to argue 
that the principles laid down in Giles v. Randall, supra, 
should be followed here with the result that unusual expenses 
or costs incurred through over-caution would be disallowed 
on taxation, even where those expenses or costs had been 
authorised by the client, and since the wording of the order 
to the effect that no other costs than those taxed and certified 
by the taxing master shall be payable to the plaintiff's 
solicitor is imperative, then the unfortunate solicitor would 
have to bear the amounts taxed off himself out of his own 
pocket. 

Thus, in a normal case the fees and expenses incidental 
to taking counsel’s opinion as to the amount which should be 
accepted in settlement of the claim would be allowed_in a 
solicitor and client taxation, applying the principles laid 
down in Giles v. Randall, supra, but similar fees and expenses 
incidental to taking a second counsel’s opinion would be 
disallowed under those principles on the ground that this is 
an unusual expense, arising from over-caution. 

This matter came up for review in Goodwin v. Storrar 
1947) K.B. 457, where Denning, J., was able to distinguish 
the principles laid down in Giles v. Randall, supra, from those 
underlying Ord. 22, r. 14 (11). He did so by observing, in 
the first place, that the term “ solicitor and client ”’ 
had acquired a technical meaning, namely, it meant costs as 
between “ party and party ”’ but on a more generous scale, 
and that where words which had acquired a technical meaning 
are used in a legal document then that meaning must be 
given to them. Hence the decision in Giles v. Randall. 

He observed, in the second place, that the clear intention 
of Ord. 22, r. 14 (11), is to ensure that the amount to be received 
by the plaiutiff shall not be reduced by a sum in respect of 
solicitor’s costs, so that the words “ solicitor and client 
costs’ used in that order were clearly intended to give the 
plaintiff a complete indemnity for costs. In short, Ord. 22 
abandoned the technical meaning which the words “ solicitor 
and client,’ when applied to costs, had acquired, and used 
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them in their ordinary and natural sense. Cases falling within 
Ord. 22, r. 14 (11), were thus distinguishable from cases falling 
outside that order. 

The subject has thus become somewhat more complex 
than it was hitherto, for, notwithstanding the decision in 
Goodwin v. Storrar, supra, the Court of Appeal judgment in 
Giles v. Randall, supra, still stands, with the result that we 
now have four bases upon which costs may be taxed, namely, 
a “ party and party’ basis, a “ solicitor and client ”’ basis, 
which is the same as the former but on more generous lines, 
a “ solicitor and own client” basis, which means the costs 
payable to the solicitor by his own client limited only by the 
terms of the retainer, and finally what, for want of a better 
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term, may be called the “Ord. 22, r. 14 (11), solicitor and 
client "" basis which is the same as the solicitor and own 
client basis. 

In view of the development caused by Ord. 22, r. 14 (11), 
Denning, J., hinted that Giles v. Randall might very well bi 
decided differently to-day. Be that as it may, the fact 
remains that that decision must still govern the taxation of 
costs other than costs falling within the ambit of Ord. 22 
and in the settlement of any action, where acomplete indemnity 
in respect of costs is sought, it is still imperative to avoid 
the use of the words “ solicitor and client ’’ costs. 


J.L.RR. 


PREFERENCE SHARES WITH PREFERENTIAL RIGHTS 
AS TO CAPITAL—II 


Ir will be recalled that in my last article I dealt with the 
effect of the recent decisions of the House of Lords in Scottish 
Insurance Corporation v. Wilsons and Clyde Coal Co., Ltd. 
(1949), 93 Sot. J. 423 (to which I shall refer as “ Wilsons 
and Clyde’’), and Prudential Assurance Corporation v. 
Chatterley-Whitfield Collieries, Ltd. |1949) 1 All E.R. 1094, upon 
the rights on a reduction of capital of preference shares which 
give preference both as to dividend and capital. In Wadlsons 
and Clyde the question also arose as to whether the preference 
shareholders had any right to participate in the surplus 
assets of the company after the paid-up capital was returned 
to the stockholders, and it was decided that they had not. 
It is, perhaps, pertinent to recall that there is no magic in 
the term “ preference share.’’ A preference share is as 
much a share as an ordinary share and gives full membership 
in the company. As Lord Macnaghten said in Birch v. 
Cropper (1889), 14 App. Cas. 546: “ The ordinary share- 
holders say that the preference shareholders are entitled 
to a return of their capital with 5 per cent. interest up to the 
day of payment, and to nothing more. That is treating 
them as if they were debenture-holders, liable to be paid off 
at a moment’s notice. Then they say that, at the utmost, 
the preference shareholders are only entitled to the capital 
value of a perpetual annuity of 5 per cent. upon the amounts 
paid up by them. That is treating them as if they were 
the holders of irredeemable debentures. But they are not 
debenture-holders at all. For some reason or other the 
company invited them to come in as shareholders and they 
must be treated as having all the rights of shareholders, 
except so far as they renounced those rights on their admission 
to the company.’ It may be said, however, that as a result 
of Wilsons and Clyde the only question that now arises 
in deciding whether preference shareholders are entitled 
to share in the surplus assets of a company in a liquidation 
is whether the articles do or do not define their rights 
exhaustively so as to preclude the implication of any further 
right to share in the surplus assets. 

In the past there has been a considerable conflict of 
authority in the case of an article such as the following : 
‘‘ The preference shares shall confer the right to a fixed cumula- 
tive dividend at the rate of £5 per cent. per annum, and the 
right in a winding-up to payment of capital in priority to 
all other shares.”’ (The actual article used in Re William 
Metcalfe & Sons, infra.) On the one hand there has been 
the school of thought which held that as preference shares 
are shares and that as preference shareholders are, therefore, 
members of the company, they have a right to share in the 
property of the company unless this right is expressly 
excluded. This school of thought finds expression in the 
following cases: Re Espuela Land and Cattle Co. |1909 
2 Ch. 187, per Swinfen Eady, J. ; Re Fraser and Chalmers, Ltd. 
{1919| 2 Ch. 114, per Astbury, J., and to a certain extent 
Birch v. Cropper (1889), 14 App. Cas. 525, per Lord Macnaghten, 
at p. 543, but in the latter case there was no preference 
as to capital. This school of thought culminated in the 


judgment of Eve, J., and the Court of Appeal in Re William 
Metcalfe and Sons, Ltd. (1933) Ch. 142, which has now 
been overruled by Wilsons and Clyde, and which I discuss 
in detail below, and which for some time past was regarded 
as doubtful. The other school of thought maintained that 
where preference shares are given preference not only as 
to dividend but also as to return of capital, such preferences 
exhaustively define their rights, and there is thus no room for 
the implication of a further right to participate in the surplus 
assets of the company. This school of thought was supported 
by the House of Lords in Will v. United Lankat Plantations 
Co., Ltd. |1914) A.C. 11, although in this case the House of 
Lords was only concerned with preference as to dividend 
(preference as to capital, however, was conferred by the 
articles), and by Astbury, J., in Colleroy Co. v. Giffard 
1928) 2 Ch. 144. It was also supported to some extent 
by Lindley, L.J., and the Court of Appeal in Re Bridgewater 
Navigation Co. |1891) 2 Ch. 317, and by Sargant, J., in Ae 
National Telephone Co. (1914) 1 Ch. 775, although tli 
decisions in both those cases were peculiar to their facts. 

In Wilsons and Clyde the preference shareholders main- 
tained that they had the right to participate in the surplus 
assets of the company in a liquidation. There were two kinds 
of preference shares and both were given priority as to 
dividend, and in a winding-up they were to “ rank before 
the other shares of the company on the property of the 
company to the extent of repayment of the amounts called up 
and paid thereon.’’ The preference shareholders relied on 
Re William Metcalfe and Sons, Ltd., supra. The decision in 
Wilsons and Clyde was, of course, based on the interpretation 
of the articles adopted by the company in that case. The 
House of Lords was, however, able to extend its judgment 
beyond the circumstances peculiar to that case and_ to 
formulate a principle to guide those whose duty it is to advise 
on and interpret articles giving similar rights. 

The reasoning behind the two schools of thought mentioned 
above is well summarised in the conflicting judgments ol 
Eve, J., in Re William Metcalfe and Sons, Ltd., supra, and 
Astbury, J, in Colleroy Co. v. Giffard, and, in his judgment 
in Wilsons and Clyde, Lord Simonds stated that he preferred 
the latter to the former. It may, therefore, be of use bricfl 
to summarise the reasoning of these judgments. Eve, J., 
reasoned as follows : 

(1) That “surplus assets’ in this and similar cases 
are something different from “ capital.’’ “‘ Surplus assets 
are part and parcel of the property of the company not 
required for the discharge of its liabilities or for returning 
to the shareholders the capital they have paid up; they 
are part of the joint stock or common fund which, at the 
date of the winding-up, represented the capital of the 
company, but they are no part of the repayable capital. 
It has ex hypothest been repaid before they came into 
existence ’’ (cf., per Lord Macnaghten in Birch v. Cropper, 
supra, at p. 546). 
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(2) That the surplus assets are distributable amongst 
the contributories in accordance with their contractual 
rights inter se. That every person when he becomes a 
member of a company becomes entitled to a proportionate 
part in the capital of the company, and, unless it be other- 
wise provided by the regulations of the company, entitled 
as a necessary consequence to the same _ proportionate 
part in all the property of the company. 

(3) Preference shareholders are members of the company 
as much as are the ordinary shareholders, and they must 
be treated as having all the rights of shareholders except 
so far as they renounced their rights on their admission 
to the company. It is for the ordinary shareholders to 
establish that the preference shareholders renounced their 
rights to participate in the surplus assets distributable. 


In Colleroy Co. v. Giffard, Astbury, J., reasoned as 
follows :— 

(1) The annexation to preference shares of the right to 
receive back their capital in a winding-up in priority to 
the ordinary shareholders does not prima facie exclude 
the preference shareholders from participation in the 
ultimate surplus assets (if any). This proposition is 
understandable and the only question is whether it is 
applicable. 

(2) Astbury, J., then reasoned from the authorities in 
the following manner. He disposed of the Espuela Land 
and Cattle case, supra, as being rightly decided by Swinfen 
Eady, J., on the construction of the articles in that case. 
He then turned to Will v. United Lankat Plantations 
Co., Ltd., supra. In that case the relevant article provided 
that the holders of the preference shares were entitled 
“to a cumulative preferential dividend at the rate of 
10 per cent. per annum on the amount for the time being 
paid up on such shares’’; and that such preference shares 
should rank, both as regards capital and dividend, in priority 
to the other shares. The only question that arose in 
this case was whether the rights as to dividend were 
exhaustively defined and it was held that they were. 
Astbury, J., leaned in favour of the view that the rights 
as to capital were also exhaustively defined (and Lord 
Normand adopted this view in his judgment in Wilsons 
and Clyde). It may here be helpful to quote two passages 
from Lord Haldane’s judgment in the House of Lords 
in Will’s case, supra, as illustrating Astbury, J.’s reasoning. 
“My lords, I should have thought that if we were dealing 
with an ordinary case of two individuals coming together, 
and if a document were produced saying, ‘ you are to have 
a cumulative preferential dividend of 10 per cent.,’ or 
whatever might be the equivalent circumstances of the 
bargain, it would be naturally concluded that that was 
the whole of the bargain between the parties on that 
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point. You do not look outside a document of this kind 
to see what the bargain is—you look for it as contained 
within the four corners of the document .. .’”’ ‘‘ My lords, 
I think that Farwell, L.J., called attention to what is 
really a cardinal consideration in this matter. Shares 
are not issued in the abstract and priorities then attached 
to them ; the issue of shares and the allotment of priorities 
proceed uno flatu; and when you turn to the terms on 
which the shares are issued you expect to find all the rights 
as regards dividends specified in the terms of the issue.”’ 


Astbury, J., then devoted most of the rest of his judgment 
in Colleroy Co. v. Giffard, supra, to distinguishing his 
own earlier judgment in Re Fraser and Chalmers, Ltd., where 
he appeared to have taken the opposite view, and it is not 
helpful to set out his rather involved reasoning on this point. 
Astbury, J., concluded his judgment by stating that on the 
true construction of the contract before him the rights of 
the preference shareholders were fully defined both as to 
dividend and capital. 

As regards the determination of the rights of preference 
shareholders to participate in surplus assets, the reasoning 
of Astbury, J., which has broadly speaking been followed 
in Wilsons and Clyde, provides a useful guide. There is, 
however, an infinite variety of ways in which the rights of 
preference shareholders may be set out, and some apparently 
slight difference in drafting may well be enough to take a 
particular set of articles outside the purview of Wilsons 
and Clyde and Colleroy Co. v. Giffard, supra, although 
these latter decisions are clear enough on the comparatively 
simple wording of the particular articles involved. It is 
now possible, however, to proceed on the footing that if 
the rights of preference shares are defined by the articles and 
if provision is made as to their rights both as to dividend and 
capital the court will lean in favour of the rights being fully 
defined. The effect of overruling Re William Metcalfe and 
Sons, Ltd. seems, therefore, to amount to a change of 
emphasis in the approach of the court to the construction 
of the rights of preference shares. It probably does not 
go much further than this, and, helpful though it is, it 
certainly does not amount to a panacea to solve all the 
difficulties of construction which may arise. 

Therefore, undesirable though it is that fine distinctions 
should be drawn in commercial documents such as articles 
of association, it is clear that the right of preference share- 
holders must still, in certain cases, rest on very fine points of 
construction. It is thus hardly necessary to emphasise 
how important it is that the greatest clarity of language 
should be used in drafting articles governing these rights 
and the greatest care in ascertaining such rights before any 


purchase of preference shares is made. 
NP. ME. 


TITLE AND THE PERFORMANCE OF COVENANTS 


THE decision in Re Highett and Bird’s Contract {1903} 1 Ch. 287 
is sometimes cited as if it affected in some way the right of 
the purchaser of leaseholds to obtain a decree for specific 
performance if he has notice of a breach of covenant at the 
time of the contract. This is not the case. 

The decision was concerned with the application of the 
provision now contained in s. 45 (2) of the Law of Property 
Act, 1925, whereby, where land is held by lease, the purchaser 
is to assume, unless the contrary appears, that the lease was 
duly granted ; and on production of the receipt for the last 
payment of rent under the lease before the actual completion 
of the purchase he must also assume, unless the contrary 
appears, that all the covenants and provisions of the lease 
have been duly performed and observed up to the date of 
actual completion. It is a common practice to modify this 
provision by a special condition to the effect that the 
production of the receipt for the last payment of rent is to 
be accepted as conclusive evidence of the performance or 


effectual waiver of the covenants and provisions of the lease, 
but there was nothing of this sort in the case under review. 

The contract was an open contract for the purchase of 
leasehold premises, made by correspondence and it contained 
no date for completion, but the court came to the conclusion 
that the date on which the rights and liabilities of the parties 
under the contract became fixed was the 6th November, 
1901. The lease contained a covenant to keep the premises 
in good and substantial repair and condition, and the 
purchaser was aware before entering into the contract that 
the lease included such a covenant, and further that the 
premises were then in bad repair. In fact, a low purchase 
price was offered and accepted for that reason. 

Before the 6th November the appropriate local authority 
served a dangerous structure notice in respect of the premises 
upon the vendor, and when it was not complied with an 
order was made in the police court requiring that the 
necessary work be done within fourteen days of the date of 
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service, which was in fact three days after the 6th November. 
The question then arose which of the parties was liable for 
the cost of complying with the order, and to determine this 
matter the vendor took out a vendor and purchaser summons 
in which he asked for a declaration that he had made a good 
title, and that the purchaser was not entitled to require him 
to bear the expense of complying with the police court order. 
This summons was dismissed, the judge of first instance 
holding that the expense in question must be borne by the 
vendor, and this decision was upheld on appeal. 

The Court of Appeal refused to decide the question whether 
the expenses of complying with the dangerous structure 
notice had or had not become an outgoing by the 6th November 
(this is the question which was raised recently in this “ Diary ”’ 
in connection with catchment board drainage schemes: see 
p- 509, ante). This decision was based on the single ground 
that as there was a breach of the covenant to repair on the 
6th November, the purchaser had then a good right of action 
against the vendor for failure to make a good title, the right 
of action being based on the decision in Barnett v. Wright 
(1841), 7 M. & W. 364, where it was held, broadly speaking, 
that failure to repair in accordance with a covenant to repair 
was a defect of title upon an open contract for the sale of 
leaseholds. The court refused to accept the suggestion that 
the position had been changed by the enactment of s. 3 (4) 
of the Conveyancing Act, 1881 (now s. 45 (2) of the Law of 
Property Act, 1925), since that provision did no more than 
shift the burden of proving that a breach of a covenant 
existed at the date of the contract upon the purchaser once 
the receipt for the last payment of rent was produced to him 
by the vendor ; it did not debar the purchaser from producing 
evidence of a breach of covenant and from relying upon such 
evidence in any proceedings on the contract. The point 
made on behalf of the vendor on this provision was disposed 
of by Cozens-Hardy, L.J., when he said that the vendor’s 
argument in effect asked the court to construe the provision 
in the sense that, on a sale of leaseholds, ‘‘ the purchaser 
shall assume that all the covenants in the lease have 
been performed, not ‘unless’ but ‘although’ the contrary 
appears.” 

The suggestion regarding the purchaser’s position had he 
been the plaintiff was made by Romer, L.J., who said (at 
p. 293) : “ Had it been an action by the purchaser for specific 
performance, it might well be that he could not compel 
specific performance, the case being one in which both the 
vendor and the purchaser must have contracted for the sale 
and purchase at the reduced price agreed upon on the very 
footing that the property was in a bad state of repair.”” Now 
this is clearly dictum, the case before the court being a 
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vendor’s summons and not a purchaser’s specific performance 
action, but it is sometimes relied upon when a vendor wishes 
to get out of a contract for the sale of leaseholds. But in 
reality this observation, when properly considered, is confined 
to the peculiar circumstances of the hypothetical case which 
Romer, L.J., had propounded, and has no general significance. 
The factor which would have made it inequitable for the 
court to grant a decree of specific performance to the 
purchaser was the liability to bear the expense of complying 
with the police court order, which Romer, L.J., must, it is 
submitted, have assumed to have fallen on the vendor—this 
question being, in fact, one which the court did not decide 
in terms for reasons already considered. In making that 
assumption Romer, L.J., must have been looking back to 
Stock v. Meakin (1900) 1 Ch. 683 and forward to Re Allen and 
Driscoll’s Contract [1904] 2 Ch. 226. There is nothing general 
about this dictum, and it cannot affect the liability of the 
vendor in the ordinary case to perform a contract for the sale 
of leaseholds if, for example, there is an existing breach of 
covenant at the date of the contract which the purchaser is 
content to accept, or the purchase price has not been arrived 
at after taking a breach of covenant into account. 

There is one more matter of interest concerning the decision 
in Re Highett and Bird’s Contract. In the course of his 
judgment in Ke Allen and Driscoll’s Contract, supra, 
Romer, L.J., took pains to explain the basis of the decision 
as resting on the existence of an obligation on the part of the 
vendor to show a good title; and see also on this point 
Re Taunton, etc., Building Society and Roberts’ Contract {1912} 
2 Ch. 381, 383. But as far as contracts for the sale of 
leaseholds are concerned it is not easy to imagine any case 
where such an obligation is not assumed by the vendor, so as 
to let in objections on the ground that there had been a breach 
of covenant. The contract in Re Highett and Bird’s Contract 
was an open contract by correspondence which has always 
imported an absolute obligation to show a good title. The 
position would still be the same under an open contract by 
correspondence since the Statutory Conditions of Sale, 19235, 
made under s. 46 of the Law of Property Act, 1925, do not 
deal with the root of title, the stipulations in regard to which 
must still be regarded as implied under the general law. And 
even in the case of an express stipulation that the title is to 
commence with a certain lease there is, I conceive, nothing to 
prevent the purchaser from insisting that the lease should be 
a valid lease, i.e., not tainted in any way with any matter 
which may lead to forfeiture. There does not appear to be 
any reason to limit the decision in Re Highett and Bird's 
Contract in this way. 

' oe 


TENANT’S RIGHTS UNDER COVENANT MADE WITH 
LANDLORD’S PREDECESSOR 


Smith v. River Douglas Catchment Board (1949), 93 Sor. J. 
525, though not an action between landlord and tenant, 
is worth noting as being, I believe, the first recorded instance 
of the operation of the Law of Property Act, 1925, s. 78 (1). 

That subsection replaced the Conveyancing Act, 1881, s. 58 
(marginal heading: ‘‘ Covenants to bind heirs, etc.’’), 
specifying as beneficiaries of a covenantee his heirs, assigns, 
executors and administrators, and (with the marginal heading : 
“ Benefit of covenants relating to land’’) enacted: ‘A 
covenant relating to any land of the covenantee shall be deemed 
to be made with the covenantee and his successors in title 
and the persons deriving title under him or them, and shall 
have effect as if such successors and other persons were 
expressed.’’ (An entirely new provision followed: ‘‘ For the 
purposes of this subsection in connection with covenants 
restrictive of user of land ‘ successors in title ’ shall be deemed 
to include the owners and occupiers for the time being of the 
land of the covenantee intended to be benefited.’’) 


The tenants concerned in the recent case were the second 
plaintiffs, the other plaintiff being their landlord. They held 
an oral yearly tenancy of a farm, granted in 1944 ; on Ist and 
2nd September, 1946, a neighbouring brook burst its banks 
and flooded their land to a depth of 5 feet, destroying their 
crops. 

the defendants had, in 1938, agreed with the then owner 
of the land and with ten other landowners owning neighbouring 
properties to widen and deepen and make good the banks of 
that brook, to take over control of the part of the brook 
concerned, and to maintain for all time the work when 
completed. The agreement recited the fact that the lands 
belonging to the eleven parties concerned were liable to 
flooding, and they agreed to contribute, and had contributed 
to, the cost. The flooding was due to the defendants having 
done the work badly. The land which figured in the action 
was conveyed to the first plaintiff in 1940 and let by him to 
the second plaintiffs some time after May, 1944, as mentioned. 
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The first plaintiff claimed for loss of rent ; on what this claim 
was based, it is difficult to see, unless the oral agreement 
provided for suspension. The substantial claim was, as 
Denning, L.J., said, by the tenants. 

And the substantial argument was on the old question 
whether the covenant ran with the land, the court of first 
instance having held that it did not, and also having negatived 
alternative claims in tort. The niceties of such a question 
I prefer to leave to my learned colleague of the “‘ Conveyancer’s 
Diary”; it was held that the covenant affected the use and 
value of the lands and showed an intention to benefit whoever 
held them, and an objection that those lands were not 
sufficiently identified was disposed of on ‘‘ id certum est quod 
certum reddi potest’’ lines. But the rights of the substantial 
claimants, the tenants, were not even argued ; so perhaps 
one can consider this an instance in which that much-abused 
body of men, the Parliamentary draftsmen, have done their 
work well. Once the nature and scope of the covenant had 
been decided, it could not be disputed that the wording of 
s. 78 (1): “persons deriving title under him or them,” 
gave the tenants all they wanted, they being “ such other 
persons ’’ and thus in the position of covenantees, though 
neither they nor their landlord had been parties to the 
covenant and, indeed, they (a limited company incorporated 
in 1944) had not existed when it was made. 

But, having twice recently (93 Sot. J. at pp. 493 and 574) 
remarked upon a slight tendency on the part of the 
judiciary to treat some of the Legislature’s efforts as otiose, 
it is of interest to note not only that the substantial 
point was decided by reference to authorities commencing 
with The Prior’s Case (1368), 1 Sm. L.C. 55, but that in 
dealing with the second plaintiffs’ claim, Denning, L.J., 
reviewed at some length the position of ‘‘ other persons ”’ 
in a judgment which may prove useful to those advising 
tenants on other occasions. The learned lord justice 
considered the question as one not of the scope of the 
principle by which no one could sue on a contract to which 
he was not a party as of the validity of that principle. Having 
cited authorities commencing with The Prior’s Case, supra 
(covenant to sing for the lords of a manor and his servants), 
and concluding with modern insurance decisions under which 
persons not parties to policies have been held entitled to the 
indemnity promised, Denning, L.J., observed that the real 
difficulty was to say what was sufficient interest to entitle the 
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third person to recover. As, however, it was clear, according 
to the judgment, that whatever might be excluded, the 
principle covered “the protection of legitimate property,” 
it would seem that even without the aid of the statute the law 
would have given the tenants concerned in Smith v. River 
Douglas Catchment Board their remedy ; and it is reasonable 
to suppose that many tenants in many different circumstances 
are entitled to enforce covenants, the existence of which they 
could not have suspected when they entered into their leases. 
It is significant that the entirely new part of the enactment, 
set out in brackets at the end of my first paragraph, confers 
rights not only on tenants, but would even entitle a trespasser 
to enforce a restrictive covenant; I said “ confers rights,”’ 
but it is possible that some day a court will treat the second 
part of s. 58 (1) as purely declaratory. 

I do not, of course, mean to suggest that the courts are 
striking a “thank you for nothing’’ attitude; indeed, in 
his judgment, Denning, L.J., expressly referred to another 
section, s. 56 (1): “‘ A person may take an immediate or other 
interest in land or other property, or the benefit of any 
condition, right of entry, covenant or agreement over or 
respecting land or other property, though he may not be named 
as a party to the conveyance or other instrument.’’ This 
replaced, with some amendment, the Real Property Act, 
1845, s. 5, and seems to have been invoked against tenants 
more often than by them. Swinfen Eady, M.R., in 
Westhoughton U.D.C. v. Wigan Coal and Iron Co. [1919] 
1 Ch. 159 (C.A.), said: “In cases, however, not arising 
between landlord and tenant I am of opinion that a lessee 
(who is not an express assignee of the benefit of the covenant) 
is not an ‘assign’ of an owner in fee for the purpose of 
obtaining damages for breach of a covenant entered into with 
such owner in fee his heirs and assigns’; while in White v. 
Bijou Mansions, Ltd, [1938] Ch. 351 (C.A.), Lord Greene, 
M.R. (as he then was), emphasised the limitations of the 
subsection in these terms: “‘ Whatever else s. 56 may mean, 
it is, I think, confined to cases where the person seeking to 
take advantage of it is a person within the benefit of the 
covenant in question, if I may use that phrase. The mere fact 
that somebody comes along and says: ‘ It would be useful to 
me if I could enforce that covenant’ does not make him a 
person entitled to enforce it under s. 56.’’_ It was, presumably, 
for this reason that the section was not mentioned in argument 
in Smith v. River Douglas Catchment Board. R. B. 


HERE AND THERE 


SHORTER VACATION 


WHILE the legal profession enjoys its last Long Vacation (assuming 
that the recommendations of the Evershed Committee come 
into full force and effect by Michaelmas next year) one can gather 
no more than an interim judgment on what is proposed. As for 
the shortening of the summer holidays, it is full sixty-six years 
since Cras Animarum marked the resumption of legal business. 
It was in 1883 that, on Lord Selborne’s inspiration, the first 
day of the sittings was pushed back from 2nd November to 
24th October. Even that left the lawyers to their own devices 
for two months and ten days in the summer, for at that time 
they did not disperse till 14th August; but twenty-two years 
later, that is in 1905, they banished the sweltering month from 
their calendar and, taking fourteen days to make up for the 
seven or so thay had lost, decided that Ist August should 
henceforth be breaking-up day. (Incidentally, if the Vacation 
must be cut there’s something to be said for a return to 
14th August, for August is a horrible holiday month.) The 
Long Vacation has been too often tampered with for it to be 
taken as a sacred thing or for anyone to be greatly moved at 
a little fluctuation now. In the 16th century it ended on 
9th October. Charles I changed this to 23rd October on the 
ground that the early date interfered with quarter sessions, 
“Leets, Law-Days and Courts-Baron,’”’ and was likewise 
inconvenient by reason of the sowing of the winter corn and the 
putting in order of all the winter husbandry. A century passed 
and in 1751 the date was again put back, now to 6th November, 
because very little business was done before then owing to the 
holidays observed during the first days of the month. In 1837 
2nd November was established as the starting point and so it 


was until Lord Selborne brought it forward. As for the present 
proposal, those concerned with the King’s Bench Division seem 
inclined to approve it. Those concerned with the Chancery 
Division tend to ask why they, who are abreast of their lists, 
should suffer for the failure of the King’s Bench to dispose of 
theirs. 

FIVE-HOUR DAY 


As for the recommended five-hour court day (as distinct from 
the current four and a half hours) no one seems to take great 
exception to that—though with reserved judgments to prepare, 
and case law and legislation in unprecedented bulk to keep 
abreast of, court time is by no means the end of a judge’s working 
day. The full luncheon hour that breaks into court time is 
(if I rightly recall) part of the war’s aftermath. Before the war 
the interval was much more like forty minutes. Since then the 
necessity of getting into Hall in good time before all the best 
dishes are gone is a powerful incentive to early rising. As with 
the Long Vacation, so the hours of sittings have fluctuated with 
the spirit of the times. The medieval judges, sitting from 
eight till the luncheon hour of eleven, returned no more to court 
but spent the rest of the day in ‘“‘ the study of the laws, reading 
of the Holy Scriptures and other innocent amusements,” while 
just about a century ago Lord Campbell, C.J., was capable of 
sitting the clock round from 10 a.m. to 10 p.m., though his 
normal working day ended at about 4.30. It is within living 
memory that there were Saturday morning sittings, but in these 
days of insistent clamour for a five-day week, perhaps the lawyers 
will be forgiven for having invented it. It is certainly an 
inconvenient day for heavy business. Yet, in times of stress 
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and arrear, Order XIVs, or undefended divorces, or appeals 
from the Masters might perhaps profitably be disposed of then. 


FIXING CASES 
THE fixing of cases is perhaps the toughest proposition the 
improvers have to face. The office of Master of the Lists (or 
business manager), the institution of which was so tenaciously and 
successfully opposed when Lord Hewart was Chief Justice, is 
hardly a complete answer to the problem. He will, it is said, 
have to be able to form a shrewd opinion of how long the 
hearing of any case is likely to last, but here the particular 
idiosyncrasies of any given judge or counsel are a major factor 
in calculating the odds not only as regards duration of the hearing 
but in the matter of the probability of a settlement. A 
handsome offer made when a case was found to be in the list 
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of Mr. Justice This (a plaintiff's judge) has been known to be 
instantly withdrawn the moment the case was unexpectedly 
transferred to the list of Mr. Justice That (a defendant’s judge). 
Would the shrewd business manager have vetoed the transfer ? 
The general opinion seems to be that the fixing of cases might 
work well enough so long as it was not regarded as an irreparable 
catastrophe that a judge might occasionally find himself with 
nothing to do and a day off for “‘ innocent amusements.” It 
has, for instance, been found in the Chancery Division that a 
witness list judge who suddenly raids the adjourned summonses, 
in a frenzied fit of unemployment, throws out the calculations of 
everyone engaged on adjourned summonses, since they may be 
far down the waiting list one day and in court the next. The 
great thing in human arrangements is to remember that there 
is no science of the accidental. RIcHARD Roe. 


CORRESPONDENCE 


(The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL] 


Minimum Scale of Conveyancing Charges 


Sir,—I have followed with considerable interest the corres- 
pondence in your journal, more especially as I know both 
Mr. Ball and Mr. Roberts. 

Having been articled in Evesham, I well remember the 
difficulties which gave rise to the agreement as to minimum scale 
in the Evesham area, and in mid-Cheshire we had a similar 
difficulty, not so much caused by fly-members of the community 
going from firm to firm trying to get quotations for conveyancing 
costs at cut fees, but the reverse ; unfortunately certain members 
of the profession were charging quite ridiculously low fees. An 
agreement was reached whereby the south-western scale was 
agreed to be charged, pending a satisfactory settlement of the 
matter by the local Law Society. 

I cannot agree with Mr. Ball that such a practice takes away 
from the profession that discretion which is so necessary if the 
profession is to retain its present healthy state. 

It is no use blinding ourselves with Victorian ideas of trade 
versus professions, and with the high incidence of taxation the 
professional man is being driven more and more towards the 
business outlook, and I submit that a margin of 15 per cent. is, 
in these times, quite sufficient to allow one’s conscience ample 
scope. How refreshing it would be if one’s tailor reduced his 
bill by 15 per cent. ! 

With regard to hard cases and charities, there is nothing in 
the Solicitors’ Practice Rules to prevent a solicitor doing work 
for nothing and, indeed, the record of the profession in the 
charitable and welfare field is second to none. 


Norwich. Joun S. HASELHURST. 


Sir,—Will you kindly permit me a brief rejoinder to Mr. Rigby’s 
letter in your journal of 10th instant. In my previous letter I 
expressed the view that the result and, equally obviously, the 
object of undercutting is unfairly to attract business. Substitute 
“motive ’’ for “‘ object ’’ and I entirely agree with Mr. Rigby’s 
statement that whether any particular course of action is in 
itself good or bad is essentially dependent on the motive which 
actuates it. 

I am the first to applaud qualities of compassion, benevolence 
and humanity, and I try, with I hope some success, to practise 
their principles. Moreover, I will readily agree that there is a 
clear distinction between undercharging from a perfectly proper 
motive and undercutting from an improper one. There is, of 


course, an enormous amount of work undertaken throughout the 
profession for purely nominal fees or without charge. But are 
we not talking about conveyancing matters where qualities of 
compassion, benevolence and humanity can seldom be called 
into play? In the rare exceptional case there is a rule under 
the south-west scale which might be usefully adopted for any 
general minimum scale, whereby a solicitor who is of the opinion 
that the full minimum fee should not be charged may refer the 
question to two referees appointed by the Provincial Law Society 
in whose area the property affected is situate, and my experience 


is that any such reference invariably receives the most 
sympathetic consideration. 
Evesham. H. OSBORNE ROBERTS. 


Proof of.death of shareholder in overseas company 


Sir,—Considerable time, trouble and expense would, I am 
sure, be saved if solicitors proving the deaths of shareholders 
to companies in which they had held investments were more 
generally acquainted with the special requirements of overseas 
companies. This corporation acts as London secretaries to 
half a dozen South African gold-mining companies, each of 
which has, on an average, 4,000 British shareholders, and no 
business day passes without my having to return a grant of 
probate (or letters of administration) because it is not accompanied 
by the prescribed death duties certificate issued by the South 
African High Commissioner. 

I will not go into full details here, but suggest that your 
readers should be reminded that, if a share certificate shows 
the issuing company to be “ incorporated in the Union of South 
Africa,’ it is useless approaching that company’s London office 
with a grant until the High Commissioner’s certificate can 
accompany it. 

’ B. R. AUGARDE, 
London Registrar, 


London, E.C.2. UNION CORPORATION, LTD. 


Costs 


Sir,—May I congratulate both you and your contributor on 
the article on ‘‘ Costs,”’ in your issue of 3rd September. I have 
been wanting this sort of guidance for the last thirty years. Why 
didn’t we get taught the elements, at least, of costs in our exam.? 


London, W.C.2. Joun E. L. Taisot. 





BOOK REVIEW 


Jackson’s Agricultural Holdings and Tenant-Right Valuation. 
Tenth Edition. By W. Hansury Accs, M.A., LL.M., 
Barrister-at-Law. London: Sweet & Maxwell, Ltd. 40s. net. 
The editor of this well-known work combines in a very high 

degree a knowledge of law with a knowledge of the intricacies 

of farming. He commences the new edition with an “ Intro- 
duction’”’ in which the whole field is surveyed with great 
thoroughness and at great length—but without undue prolixity. 

Attention is carefully drawn to the changes brought about by 

what is now the Agricultural Holdings Act, 1948, the text of 

which, fully annotated, completes Pt. I of the book. In Pt. II 

we are given not only information but valuable advice on such 

matters as tenant-right valuation, compensation and custom in 


so far as this still operates. The appendices contain the texts of 
Pts. I and V of the Agriculture Act, 1947, and Statutory 
Regulations, and of ministerial Rules and Forms, and conclude 
with a useful set of precedents. Practitioners, especially those 
who are town-bred, will derive the greatest assistance from this 
book. Two comments may, however, be offered. One is that 
in cases in which the Minister of Agriculture and Fisheries has 
delegated his powers to County Agricultural Executive Com- 
mittees mention might well have been made of this in notes to 
sections or subsections containing such powers, thus saving the 
reader the trouble of consulting the appropriate regulations in 
the appropriate appendix. The other is that the editor is a little 
chary of giving us the benefit of his views on the meanings of 
undefined expressions. 
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NOTES OF CASES 


HOUSE OF LORDS 
BETTING : PROMISE NOT TO REPORT FAILURE TO PAY 
Hill v. William Hill (Park Lane), Ltd. 
Viscount Jowitt, L.C., Viscount Simon and Lords Greene, 
Normand, Oaksey, MacDermott and Radclifte 
29th July, 1949 

Appeal from the Court of Appeal. 

The plaintiff bookmakers claimed from the defendant the 
amount of a bet lost by the latter, the claim being based on their 
agreement not to report him to Tattersalls for non-payment of 
his betting debt to them. The Court of Appeal affirmed Hallett, 
J., who, following Hyams v. Stuart Ning [1908) 2 K.B. 696, gave 
judgment for the bookmakers. The defendant backer now 
appealed. The House took time for consideration, 

Viscount Jowirr, L.C., dissenting, said that the fixing by 
Tattersalls’ Committee of the amount actually due by the backer 
to the bookmakers and of the rate of payment, clearly created 
no legal obligation on the backer to pay that sum. Failure 
by the backer to pay in accordance with the committee's order 
would mean that they, at the bookmakers’ request, would report 
the backer to the Jockey Club so that he would be warned oft 
Newmarket Heath and have his name posted as a defaulter. 
He (his lordship) agreed with counsel for both sides that no 
question of blackmail arose through the bookmakers’ decision 
to report the backer if he failed to obey the committee’s order. 
The backer was unable to pay the preliminary sum ordered by the 
committee and he offered the bookmakers a post-dated cheque 
for that amount, with the undertaking thereafter to pay the 
instalments ordered. The bookmakers’ agreement, in considera- 
tion of the honouring of that cheque and of the subsequent 
payment of instalments of 4100 a month, to “ refrain from 
enforcing the order made by”’ the committee, was an ofter 
in writing which the backer had accepted by letter and was a 
contract duly concluded. The cheque was not honoured and 
the bookmakers brought their action claiming on the contract 
down to the date of the writ. No doubt the contract arose 
out of a wager; if there had been no wager and no money lost 
as a result of that wager, such a contract would never have becn 
concluded but long before that contract was concluded the 
last transaction by way of gaming and wagering had taken place 
and the event on which the wager depended had been ascertained. 
Such a contract was therefore unquestionably valid and enforce- 
able unless there were some statutory provision which rendered 
it unenforceable. Such a statutory prohibition was to be found, 


if at all, in s. 18 of the Gaming Act, 1845: ‘“ All contracts .. . 
whether by parol or in writing, by way of gaming. . . shall 


be null and void; and no suit shall be . . . maintained in any 
court... for recovering any sum alleged to be won 
upon any wager ” Since this contract was admittedly 
not a contract “ by way of gaming or wagering,” it was not 
affected by the first limb of the section. It was said, however, 
that it came within the second limb, ‘no suit shall be 
brought .”’ He could not regard that limb of the clause 
as having any such far-reaching effect as to invalidate such a 
contract. It was, in his opinion, as a matter of construction, 
to be treated rather as a provision concerning procedural matters 
which are to be the consequences of the simple proposition (stated 
in the first limb) that all contracts by way of gaming were to be 
null and void. From the use of the word “ alleged,’’ it was clear 
that the prohibition in the second limb was only to operate if 
there was the appropriate allegation. The words were not “ no 
suit shall be brought for recovering any sum of money won 
upon any wager,” and it would, he thought, be doing violence 
to the words if they were so to construe them. The mere 
bringing of an action (even though when the facts came to be 
investigated, it might prove to be based on a contract which 
was by way of gaming and therefore null and void) might bring 
a defendant who was resisting it into public disrepute. The 
section therefore provided that if it was apparent that the 
declaration was based on a contract by way of gaming, the action 
should be struck out iz limine. It was argued that the second 
limb of that section related to contracts which, though not by 
way of gaming or wagering, had some historical connection with 
the payment of a bet: the consequences of that view would, he 
thought, be very far-reaching, and he had difficulty in seeing 
where to draw the line. If he had thought the contract merely 
colourable he would regard it as null and void by reason of the 
first limb of the section; if he thought it a contract to pay 
blackmail, it would plainly not»be enforced by the courts. Yet 


those were the only answers suggested by Fletcher Moulton, L.]., 
to such a contract as he predicated in his dissenting judgment 
in Hyams v. Stuart Wing, supra, and to such a contract as that 
now in question, It was argued that the House was bound to 
construe the second limb of s. 18 as extending the first limb, 
because if the second were confined to contracts by way of gaming 
and wagering it would in fact be tautologous. True, the second 
limb was unnecessary and tautologous if it added nothing to 
the first ; but if it were regarded as procedural it was possible 
to give it a sufficient meaning. Moreover, it might have some 
effect in the case of wagers: concluded abroad which were the 
subject of litigation in this country. Even if the second limb 
were to be regarded as tautologous, it would certainly not be 
the first time in which the Legislature had indulged in tautology. 
He was of opinion that the appeal should be dismissed. 
VISCOUNT SIMON said that the rule that a meaning should, 1 
possible, be given to every word in a statute implied that unless 
there were good reason to the contrary, the words added something 
which would not be there if the words were left out. The 
presumption, therefore, was that the second limb of s. 18 was 
not coincident in eftect with the first limb. In //yams v. Stuart 
King, supra, Fletcher Moulton, L.J., observed that too little 
attention had been paid to the distinction between the two 
parts of the enactment, and that the second part had been treated 
as being in effect merely a repetition of the first. It appeared 
to him (Lord Simon) that the lord justice was entirely justified 
in saying that the statute was so framed as to defeat an action, 
though not brought on the original wagering contract, if it were 
brought on an alleged new contract to pay a sum won on that 
wager. The amount due to the plaintiff bookmakers in honour 
was won on a wager, as Fletcher Moulton, L.J., had proceeded 
to point out. By a new contract it was now sought to transform 
an obligation of honour into a legal liability ; but, at any rate 
on the facts of the present case, it was clear that the sum of 
money sought to be recovered not only owed its origin to the fact 
that bets were made but was itself a sum of money so won. 
If all that the Legislature had wanted to do after providing 
that contracts by way of wagering should be null and void, was 
to add that, as a matter of procedure, no suit should be brought 
to enforce them, it would have been quite simple to say so. 
Instead of that, the second limb of s. 18 was framed in quite 
different and much wider terms, and in his opinion aimed at 
defeating the attempt to recover betting losses by such a device 
as the present. Lastly, as to the word “ alleged,”’ no difficulty 
arose in the present case for the bookmakers did in terms allege 
that the sum which they sought to recover was claimed under a 
contract to pay the balance of the betting account and to satisfy 
an order of Tattersalls’ Committee which was concerned with 
nothing but establishing betting liability. The view which he 
adopted involved overruling Bubb v. Yelvertgn (1870), Lk. 9 Eq. 
471. On the evidence here, it was plainly the sum won on wagering 
which it was sought to compel the backer to pay. That, in his 
(Lord Simon’s) opinion, was a claim which under the second limb 
of s. 18 could not be enforced by legal proceedings, notwith- 
standing the new agreement. The appeal should succeed. 

Lokb GREENE, in the course of his opinion, agreeing that the 
appeal should succeed, said that he must not be understood as 
suggesting that there could never be a case where a promise by a 
defaulting backer given in consideration of a promise by the 
winner of the bet not to report the default might be enforced. 

Lorp NorkMAND and Lorp MacDermorr delivered opinions 
allowing the appeal and Lorp Oaksry and Lokp KADCLIFFE 
opinions dismissing it. Appeal allowed. 

APPEARANCES: Salmon, K.C., and Faulks (Collyer-Bristow 
and Co., for A. D. Capel Loft & Son, Stourport, Worcs.) ; 
Sir Walter Monckton, \W.C., Fearnley-Whittingstall, Is.C., and 
Wingate-Saul (Hardcastle Sanders &» Co.). 

{Reported by R. C. CatBsurn, Esq., Barrister-at-Law. | 


COURT OF APPEAL 
RAILWAY WAREHOUSE: TENANTS’ LOSS BY FIRE 
Lee (John) & Son (Grantham), Ltd. v. Railway Executive 
Sir Raymond Evershed, M.R., and Somervell and Denning, L.J J. 
25th July, 1949 

Appeal from Streatfeild, J. 

The plaintiff company, the tenants of a warehouse belonging 
to the defendants, the Railway Executive, suffered damage 
through its destruction by fire alleged to have resulted from a 
spark ejected by a railway engine. By cl. 10 of the tenancy 
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agreement the landlords were released from all liability for, 
intey alia, damage to property “ however caused . .. which but 
for the tenancy hereby created or anything done pursuant to the 
provisions thereof would not have arisen.’’ On a preliminary 
point of law set down for trial in the tenants’ action against the 
executive, Streatfeild, J., held that that clause meant that the 
release from liability which it gave to the landlords must relate 
to damage due to a cause arising out of the occupation of the 
warchouse under the tenancy or from something done in pursuance 
of the tenancy ; and that the mere presence of the tenants’ goods 
in the warehouse was not such a cause, since to hold that it was 
would be to construe the agreement so widely as to make it 
provide that the tenants had taken the premises at their peril. 
The defendant executive appealed. 

Sir KAyMoND EvERSHED, M.K., said that the question of 
construction had given him very considerable difficulty. He 
had come to the conclusion, on the whole, that the appeal must 
fail. The defendants had evolved a form of words which might 
have extravagart results, and he thought that a narrower con- 
struction should be given to the words. They should be held 
only to refer to a liability which only arose because of the relation- 
ship of landlord and tenant, which the document created. The 
clause was framed by the defendants and must, if alternatives 
were possible, be construed against them. He avoided a dis- 
cussion Of causa causans and causa sine qua non, and decided 
simply on the question of construction. 

SOMERVELL and DENNING, L.JJ., agreed. 

APPEARANCES: Gardiner, K.C., and D. Lowe (E. 
Beney, W.C., and Denny (Kenneth Brown, Baker, Baker). 


Reported by R. C. Catburn, Esq., Barrister-at-Law.J 


KING’S BENCH DIVISION 
DIVISIONAL COURT 
HUSBAND AND WIFE 
ROOF 

Wheatley v. Wheatley 

Lord Goddard, C.J., Oliver and Stable, JJ. 
20th July, 1949 
Case stated by Essex Justices. 


Coleby) 


MAINTENANCE : UNDER SAME 


In February, 1949, the appellant husband was ordered to 
pay the respondent, his wife, 42 a week maintenance. He made 
only one payment under the order and was £6 in arrear. Husband 
and wife were living in the same house, and he paid for fuel and 
light. The house comprised a sitting room, kitchen, and three 
bedrooms. Husband and wife occupied different bedrooms, 
but both used the kitchen. Because the husband kept his own 
ration book the wife only bought food and cooked for herself. 
He cooked his own food. They spoke to each other when they 
met in the house, which was not every day. The husband 
never used the sitting room. The wife, against the husband’s 
wishes, made his bed and tidied his room, They were not 
living in one household, but as two separate households. ‘The 
husband was willing to pay his wife the arrears of maintenance 
alleged to be due only if she left the house. On the summons 
taken out by the wife for the arrears the justices held that the 
facts were similar to those in Evans v. Evans [1948) 1 K.B. 175; 
91 Sot. J. 664, a decision of the Divisional Court, but that they 
were not able to follow it in view of criticism of it in Hopes v. 
Hopes \1949| P. 227; 92 SoL. J. 660 (a decision of the Court of 
Appeal) by Denning, L.J.; that the wife was not “ residing with ”’ 
the husband within the meaning of s. 1 (4) of the Summary 
Jurisdiction (Separation and Maintenance) Act, 1925; and that 
the husband was, therefore, liable to pay the £6 arrears of 
maintenance. He appealed. By s. 1 (1) of the Act of 1925 “a 
married woman may apply for a maintenance order on the 


grounds there stated notwithstanding that she is not living 
separately and apart from’”’ her husband. By subs. (4) 
no maintenance order is to be enforceable while the wife 


resides with her husband,’’ and it is to cease to have effect 
if she continues to reside with him for three months after it 
is made, By s. 2 (2) a maintenance order ceases to have effect 
if the wife “‘ resumes cohabitation with her husband.” 

Lorb Gopparp, C.J., said that criticisms of Evans v. 
Lvans, supra, in Hopes v. Hopes, supra, were entirely obiter 
and unnecessary for the decision of the latter. The other 
members of the Court of Appeal did not mention the point at all. 
The principle in that case was that one spouse could not desert 
another while they were living together, and on the facts the 
Court of Appeal held that there had been no de facto separation. 
He (his lordship) did not propose to canvass the question whether 
or not there was in fact a desertion (for the purposes of the 
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divorce law) in the present The Divisional Court had 
assumed in /:vans v. vans, supra, that the Divorce Court might, 
on the facts have held that there was desertion. Both there and 
here the court had to construe ss. 1 and 2 of the Act of 1925. 
Section 1 (4) meant that a maintenance order was not to take 
effect unless the wife left her husband. He (his -lordship) was 
reinforced in that view by the use of the word “ cohabitation ’ 


case. 


ins. 2 (2). ‘‘Cohabitation’’ meant living together as husband and 
wife, each performing conjugal duties to the other. That 
subsection obviously contemplated a reconciliation. On the 


” 


other hand, ‘“‘ residing with ’”’ in s. 1 (4) meant living under the 
same roof. In any case as Evans v. Evans, supra, had not been 
overruled, it was the duty of the justices to follow it. If the 
Court of Appeal did overrule that case, even in a divorce Case, 


the Divisional Court would loyally follow the decision, The 
appeal would be allowed. 
OLIVER and STABLE, JJ., agreed. Appeal allowed. 
APPEARANCES:  Jellinek (Robbins, Olivey & Lake, for Hill 


and Abbott, Chelmsford). 
{Reported by R. C. Cataurn, Esq., Barrister-at-Law.} 


No appearance by or for the wife. 


DIVISIONAL CouRT 
DANGEROUS MACHINE: QUESTION OF FACT 
Carr v. Mercantile Produce Co., Ltd. 


Lord Goddard, C.J., Oliver and Stable, JJ. 
27th July, 1949 

Case stated by a metropolitan police magistrate. 

An information was preferred by the appellant, an inspector 
of factories, against the respondent company, the occupants ot 
a factory, alleging contravention of s. 14 (1) of the Factories 
Act, 1937, by failing securely to fence the worm of a macaroni 
extruding machine, with the result that a woman employee 
using the machine was injured. The magistrate dismissed the 
information, holding that the machine was not a dangerous 
machine within the meaning of the Act, in that the worm was 
not a dangerous part of the machine. He held, also, that the 
machine was securely fenced; that the circumstances which 
occurred immediately before the accident were such as the 
injured employee could, or should, reasonably have expected to 
occur; and that she did not act in a way in which anyone 
operating the machine might reasonably be expected to act. 
It was contended for the inspector that the magistrate had 
no option but to find that the machine was dangerous; that 
if the machine was one capable of causing injury, and injury did 
happen to a person who was employed to work on the machine 
and who was injured while working, that was conclusive. For 
the company it was contended that whether or not a machine 
or part of a machine was dangerous within the meaning of the 
section was a question of fact, and that it could not be resolved 
merely by showing that it was possible for an accident to happen 
and that one in fact did happen. It was argued for the company, 
on the inspector’s appeal to the Divisional Court, that recent 
cases ip that court had departed from the earlier principles which 
had been laid down to guide courts in coming to a conclusion 
whether a machine was dangerous or not; that in every case 
the magistrate had to make up his mind on the whole of the 
evidence whether the machine was in fact dangerous; and that 
in each case it was a question of degree. 

Lorp Govvarp, C.]J., said that Higgins v. Harrison (1932), 
25 B.W.C.C. 113, was of particular value because it was almost 
indistinguishable from the present case and showed some 0} 
the considerations which a court should bear in mind when 
deciding whether a machine was dangerous or not. True the 
judgment there was in a civil action, and this was a criminal 
prosecution ; but where a case concerned the true construction 
of a section and of what, in relation to a particular section, it 
was necessary to prove to show a breach of a factory owner's 
obligations imposed thereby, in their opinion a judgment of the 
Court of Appeal was just as binding on that court if it were 
considering a criminal prosecution as if it were trying a civil 
action. Later cases were said to have departed from the earlier 
principle that the question was one of degree. In the opinion 
of the court, it was important to reaffirm in no uncertain terms 
that in each case the magistrate was entitled to and must decide 
in the first place whether the machine or part of it was dangerous. 
That was a question of degree and, therefore, of fact in every 
case. The magistrate had bestowed considerable care on the 
present case and had taken into account all the matters which 
Higgins v. Harrison, supra, said ought to be taken into account. 
To say, as counsel for the inspector was driven to say, that the 
magistrate’s decision was perverse, was quite impossible. Were 
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they to come toa contrary decision to that at which the magistrate 
had arrived, it might well be said that the perversity was theirs 
and not his. The appeal would be dismissed. 
OLIVER and StTaBLe, JJ., agreed. Appeal dismissed. 
AprEARANCES: B. J]. Mackenna (The Solicitor, Ministry of 
Labour and National Service); Sachs, W.C., and Pearl (Aukin, 
Courts & Co.) 


(Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 
CRIMINAL LAW: JURY ALLOWED OUT OF COURT 
R. v. Neal 


Lord Goddard, C.J., Oliver and Stable, JJ. 25th July, 1949 

\ppeal from conviction. 

The appellant was convicted at Nottingham City Sessions on 
eight charges of fraudulent conversion, and no question on the 
merits of the case calls for report. After the summing-up had 
been concluded and the jury given in charge of the bailiff, they 
sent a message to the recorder asking that they might be allowed 
to leave the court to have luncheon together during the midday 
adjournment and to leave the court for that purpose. The 
recorder, after referring to  Archbold’s Criminal Pleading 
3st ed., p. 194), where it was stated that the jury, after they 
had retired, must not leave the place appointed for their delibera- 
tions without the special permission of the court, complied with 
their request. The jury returned to court and, after they had 
given their verdict, the recorder heard evidence of character and 
pronounced sentence. ‘The prisoner appealed. 

Lorp Gopparpb, C.J., giving the judgment of the court, said 
that it was contended for the appellant that to allow the jury to 
leave the court after they had retired to consider their verdict 
was an irregularity contrary to law, so that the conviction must 
be quashed. The question was whether it was an essential 
departure from well-established rules of criminal procedure. 
Certainly no member of the court had ever heard of a jury being 
allowed to leave the building, or to depart from the custody of 
the bailiff, once they had been enclosed for the purpose of 
considering their verdict. The principle of FR. v. Wetteridge [1915] 
1 K.B. 467 was applicable. The statement in Archbold, 
upra, was too wide: it should be qualified by some such words 
as ‘to be given only in cases of evident necessity.’’ In their 
opinion, to allow the jury to leave the court and go into the 
town after they had been charged, thereby leaving the custody 
of the bailiff, constituted so serious an irregularity and departure 
from the practice established by law that they had no option but 
to quash the conviction. For the guidance of counsel, they would 
say that, if some irregularity came to the knowledge of counsel 
before a verdict was returned, he should bring it to the attention 
of the court at the earliest possible moment, so that the judge 
might consider whether or not to discharge the jury before giving 
a verdict. They emphasised that, if an irregularity arose in a 
trial which could be cured, and it was not brought timeously to 
the attention of the court of trial, it did not by any means follow 
that the Court of Criminal Appeal would allow advantage to be 
taken of it when it was too late to remedy it except by quashing 
the conviction. The point then arose whether the court, having 
quashed the conviction, should order an acquittal or whether it 
had power to order a further trial by awarding a venire de novo. 
In their opinion, if it transpired that there had been a mistrial, 
then, whether the offence amounted toa felony or a misdemeanour, 
the court could order the case to be retried ; but, in order that 
it might be said that it was a mistrial, the circumstances must be 
such as to render the trial a nullity from the outset. Here the 
trial could not be said to have been a nullity because of an 
irregularity on the part of either the recorder or jury after all the 
evidence had been heard and the summing-up had taken place. 
Down to that point everything was regular. On the authorities, 
the court had in the present instance no power to order a 
retrial. All that they could do was to quash the conviction. 
As, after the verdict, the appellant had asked that a large number 
of similar cases should be taken into consideration, it was still 
open to the Crown, if so advised, to proceed against him in 
respect of those cases, since autvefois convict could not be pleaded 
where cases had been taken into consideration but the substantive 
conviction had afterwards been set aside. It was not for them 
to say whether the Crown should proceed: they only pointed 
out that it could do so if it chose. Appeal allowed. 

APPEARANCES: D. M. Cowley (Registrar of Court of Criminal 
Appeal) ; Nigel Robinson (Director of Public Prosecutions) 

{Reported by R. C. Carsury, Esq., Barrister-at-Law.] 
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SURVEY OF THE WEEK 
STATUTORY INSTRUMENTS 


Air Navigation (Bristol Brabazon 1 Flight Trials) Regulations, 
1949. (S.1. 1949 No. 1652.) 

City of London Traffic (Miscellaneous Provisions) (Amendment) 
Order, 1949. (S.1. 1949 No. 1647.) 
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Control of Containers and Packaging (No. 6) Order, 1949, (S.1 
1949 No. 1651.) 

Jontrol of Rams Regulations, 1949. (S.L. 1949 No. 1623, 

County Court Funds Rules, 1949. (S.1. 1949 No. 1054. 
These Rules consolidate the County Court Funds Rules, 1934, 

and all subsequent amending rules. 

Dyaft Education Authorities (Scotland) Grant (Amendment No, 1) 
Regulations, 1949. 

Fire Services (Conditions of Service) (Scotland) (Amendment) 
Regulations, 1949. (S.1. 1949 No. 163-4.) 

Footwear (Supply, Marking and Manufacturers’ Prices) (No. 2) 
Order, 1949. (S.1. 1949 No. 1609.) 

Gloves (Manufacture and Supply) (Amendment No. 2) Order, 
1949. (S.1. 1949 No. 1598.) 
Hat, Cap and Millinery Wages Council (Scotland) Wages 
Regulation (Holidays) Order, 1949, (S.1. 1949 No. 1645. 
Knitted Goods (Manufacture and Supply) (Amendment No. 10) 
Order, 1949. (S.I. 1949 No. 1610.) 

Licensing Planning Regulations, 1949. (S.1. 1949 No. 1lo4F4. 

Local Government (Grants and Payments) (Calculation of 
Population) (Scotland) Regulations, 1949. (S.I. 1949 No. 1653.) 

London-Penzance Trunk Road (Harvey Street and Other Streets, 
Torpoint) Order, 1949. (S.I. 1949 No. 1627.) 

London Traffic (Miscellaneous Provisions) (Amendment) Order, 
1949. (S.1. 1949 No. 1648.) 

London Traffic (Miscellaneous Provisions) (Amendment) (No. 2) 
Order, 1949. (S.1. 1949 No. 1649.) 

London Traffic (Prescribed Routes) (No. 20) Regulations, 1949, 
(S.I. 1949 No. 1655.) 

London Traffic (Slow Moving Traffic) (Blackwall and Rotherhithe 
Tunnels) Regulations, 1949. (S.1. 1949 No. 1638.) 

International Circulation) 
(S.[. 1949 No. 1619.) 

National Assistance Act (Appointed Day) Order, 1949. (S.T, 
1949 No. 1621.) 

National Assistance (Registration of Homes) Rezulations, LO-49, 
(S.I. 1949 No. 1622.) 

National Insurance (Modification of the Superannuation Acts) 
(Amendment) Regulations, 1949. (S.1. 1949 No. 1620. 


Motor Vehicles 
Regulations, 1949. 


(Amendment) 


Preserves (Amendment No. 4+) Order, 1949. (5.1. 1949 No, 1631.) 


Retail Bespoke Tailoring Wages Council (Scotland) (Constitution) 
Order, 1949. (S.I. 1949 No. 1629.) 


Road Vehicles (Registration and Licensing) Regulations, 1049, 
(S.I. 1949 No. 1618.) " 


] 


Road Vehicles Lighting (Special Exemption) Regul: 
(S.I. 1949 No. 1646.) 


itions, 1949, 


Stopping Up of Highways (Cumberland) (No. 2) Order, 1949, 
(S.I. 1949 No. 1639.) 

Utility Apparel (Gaberdine Raincoats) (Manufacture and Supply) 
(Amendment) Order, 1949. (S.[. 1949 No. 1611.) 

(Industrial Overalls and Merchant Navy 

(Amendment) Order, 


Utility Apparel 
Uniforms) (Manufacture and Supply) 
1949. (S.I. 1949 No. 1597.) 

Utility Apparel (Infants’ and Girls’ Wear) (Manufacture and 
Supply) (Amendment) Order, 1949. (5.1, 1949 No. 1602.) 
Utility Apparel (Maximum Prices and Charges) Order, 1949, 

(S.1. 1949 No. 1599.) 

Utility Apparel (Men’s and Boys’ Shirts, Underwear and 
Nightwear) (Manufacture and Supply) (Amendment No. 3) 
Order, 1949. (S.I. 1949 No. 1607.) 

Utility Apparel (Men’s, Youths’ and Boys’ Outerwear) (Manu 
facture and Supply) (Amendment) Order, 1949. (5.1. 1949 
No. 1603.) 

Utility Apparel (Nurses’ Uniforms) (Manufacture and Supply) 
(Amendment) Order, 1949. (5.1. 1949 No. 1596.) 
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Utility Apparel (Oilskins) (Amendment No. 2) Order, 1949, 
(S.1. 1949 No. 1613.) 
Utility Apparel (Waterproofs) (Amendment) Order, 1949, 


(S.I. 1949 No. 1612.) 

Utility Apparel (Women’s and Maids 
and Supply) (Amendment No. 6) 
No. 1605.) 

Utility Apparel (Women’s and Maids’ Underwear and Nightwear) 


(Manufacture 
(S.[. 1949 


Outerwear) 
Order, 1949. 


(Manufacture and Supply) (Amendment) Order, 1949. (5.1. 
1949 No. 1604.) 
Utility Apparel (Women’s Domestic Overalls and Aprons) 


(Manufacture and Supply) (Amendment No, 2) Order, 1949. 
(S.1. 1949 No. 1606.) 

Utility Braces (Marking and Manufacturers’ Prices) (Amendment) 
Order, 1949, (S.I. 1949 No. 1595.) 

Utility Cloth and Utility Household Textiles (Maximum Prices) 
(Amendment No, 2) Order, 1949. (S.1. 1949 No, 1600.) 

Utility Corsets (Manufacture and Supply) (Amendment No. 2) 
Order, 1949, (S.1. 1949 No. 1601.) 

Utility Footwear (Maximum Prices) (No. 2) Order, 1949, (S.1. 
1949 No. 1608.) 
Utility Woven Cloth 
Supply) Order, 1949. 


(Wool and Animal Fibre) 
(S.1. 1949 No. 1650.) 


(Marking and 


BOOKS RECEIVED 


The Law of Life Assurance. By Daviv Houseman, A.L.A., 
Solicitor of the Supreme Court. Third Edition, 1949. 


pp. xxiv, 224 and (Index) 15. London: Butterworth & Co. 


(Publishers), Ltd. 15s. net. 
MA... "SCL... 
M.P., Solicitor. 


Cre SS, 


LL.B., 


Cases on Criminal Law. By Kuper 
Solicitor, and P. ASTERLEY JONEs, 


1949, pp. xxx and (with Index) 303. London: Butterworth 
and Co, (Publishers), Ltd. 17s. 6d. net. 

Consider Your Verdict. By ANrHONY WortH. 1949. pp. 127. 
London: Dennis Yates Publications, Ltd. 3s. 6d. net. 


DAWSON, 
od. 


Reminiscences of a Rascally Lawyer. By J. [INGRAM 
1949, pp. 108. Kendal: Titus Wilson & Son, Ltd. 
net. 

Scintillae Lucis concerning the Landlord and Tenant Act, 1927. 
By L. G. H. Horton-Smirn, M.A., of Lincoln’s Inn, Barrister- 
at-Law. 1949. pp. 40.) London: The Referees (Landlord 
and Tenant Act, 1927) Association, 5s. net. 

Redgrave’s Factories, Truck and Shops Acts. Seventeenth 
dition. By Joux THompson, M.A., of the Middle Temple and 
the Northern Circuit, Barrister-at-Law, and Haroip BR. 
RoGERS, M.A., sometime His Majesty’s Deputy Chief Inspector 
of Factories, 1949, pp. lix and (with Index) 1280. London : 
Butterworth & Co. (Publishers), Ltd.: Shaw & Sons, Ltd. 
45s. net. 

History and Sources of the Common Law: Tort and Contract. 
By C. H. 5. Firoor, M.A., of the Middle Temple, Barrister-at- 
Law. 1949. pp. xvii and (with Index) 446. London : 
Stevens & Sons, Ltd. 45s. net. 

In Search of Man. The Bible Society Report for 1948. 
by JoHN Eric FENN. 1949, pp. vi and 94. 
The British and Foreign Bible Society. 6d. net. 

By H. SamMvue ts, M.A., of the Middle Temple 

With a Foreword 


12s. 


I-dited 
London : 


Industrial Law. 
and the Northern Circuit, Barrister-at-Law. 
by Sir Harotp Morris, K.C., formerly President of the 
Industrial Court. Fourth Edition. 1949. pp. xxi and (with 
Index) 228. London: Sir Isaac Pitman & Sons, Ltd. 16s. net. 


By W. S. SCAMMELL, M.C., 
pp. xxiv and (with Index) 


The Law of Agricultural Holdings. 
LL.B.(Lond.), Solicitor. 1949, 


542. London: The Royal Institution of Chartered Surveyors ; 
The Chartered Auctictieers’ and Estate Agents’ Institute. 
25s. net. 

Accounting, Part I. 3yv the late STANLEY W. ROWLAND, 


LL.B., F.C.A., sometime Lecturer in Accounting at the London 
School of Economics and Political Science, University of 
London, and Brian MacGer, B.Com., A.C.A., Lecturer in 
Accountancy, University of Bristol. Fifth Fdition. Revised 
by Brian MaGeE, B.Com., A.C.A. 1949, pp. xi and (with 
Index) 392. London: Gee & Co. (Publishers), Ltd. 15s. net. 


Register of Defunct and Other Companies, 1949. Kemoved from 


the Stock Exchange Official Year Book. Editor-in-chief : 
Sir HEWITT SKINNER, Bt. 1949, pp. iv and 448. London : 


Thomas Skinner & Co. (Publishers), Ltd. 20s. net. 


SOLICITORS’ 





JOURNAL 


NOTES AND NEWS 


Honours and Appointments 





September 17, 1949 





Mr. L. J. SPENCER, senior assistant solicitor to the borough of 
Leyton, has been appointed deputy town clerk of Nuneaton, in 
succession to Mr. F. R. Appleby. 


Sir Henry GreGcory has been appointed Principal Finance 
Officer of the Board of Trade in succession to Sir Edward Hodgson, 
who is to retire on 30th September. In addition to the duties of 
Principal Finance Officer, Sir Henry will have general responsi- 
bility for the Insurance and Companies Department, the 
Bankruptcy Department, the Administration of Enemy Property 
Department and the Patent Office. He will retain his personal 
appointments as Custodian and Administrator of Enemy 
Property. Mr. P. J. Mantle will be Deputy Head of the 
Administration of Enemy Property Department. 


Personal Notes 
Mr. David Martin Charles-Jones, solicitor, of Newport. was 
married on 3rd September to Miss Kathleen Mary Bartlett. 


Mr. Fred Cockcroft, solicitor, of Silsden, near Keighley, was 
successful in gaining prizes with all his twenty-four entries in 
the horticultural section of the Silsden silver jubilee agricultural 
show on 3rd September. Mr. Cockcroft also won the Oswald 
Hill Trophy for the second year in succession. So far this year 
he has taken sixty-five prizes and three cups. 


Wills and Bequests 
Mr. Kk. A. L. Billson, solicitor, of Burton Wirral, left £139,497 
net personalty £139,187. 


Lord Uthwatt, Lord of Appeal in Ordinary, left 447,799. 


SOCIETIES 


Lt.-Col. H. J. Thompson, county coroner for the Retford 
district, has been appointed to the council of NOTTINGHAMSHIR! 
INCORPORATED LAW SOCIETY. 


His Honour Judge Scobell Armstrong spoke at the opening 
meeting of the 1949-50 session of the PLYMOUTH AND Dis?Rict 
CLERKS’ AssociATION on Tuesday, Oth September. The 
The meeting was followed 


LAW 
Lord Mayor of Plymouth presided. 
by a social and dance. 


The officers elected for the vear by PoNtTyPRIDD, RHONDDA 


AND District Law Soctety are: Mr. D. Harold Rees, M.A., 
M.B.E., President ; Mr. Gorwel Owen, Vice-President ; Mr. David 
Parry, Treasurer; and Mr. D. Merlin Phillips, LL.B., Hon. 
Secretary. 

Mr. S. LEE 


of Penistone, Yorkshire, who for thirty vears 
Stockbridge Urban Council, died = on 


Mr. Svdnev Lee, 
was deputy clerk of 
Ist September, aged 67. 


Mr. T. OUIRKE 
Mr. Thomas G. Quirke, LL.D., solicitor, of Dublin, died 
recently, aged 84. He was admitted in 1891 and was a 


member of the Council of the Incorporated Law Society for 
nearly thirty years, holding the office of President in 1925-26. 
Mr. W. B. RUTLEDGE 


Mr. Justice Rutledge, jun., a Justice of the Supreme Court of 
the United States at Washington, died recently, aged 55. 
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Editorial, Publishing and Advertisement Offices: 88-90, Chancery 
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